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whom.
(d) NON-DISCLOSURE POLICY AND AGREEMENT:;

% (1) Except as providedin the last sentence of this paragraph, no member of
%5 the Select Committee on Ethics, its staff or any person cngaged by contract
r~ Or otherwise to perform services for the Select Committee on Ethics shall
<t release, divulge, publish, reveal by writing, word, conduct, or &mo_omn.wn any
D way, in whole, or in part, or by way of summary, during tenure with the
@ Select Committee on Ethics or anytime thereafter, any testimony given before
the Select Committee on Ethics in executive session (including the name of
any witness who appeared or was called to appear in executive session), any
classified or Committee Sensitive information, document or material,
received or generated by the Select Committee on Ethics or any classified or
Committee Sensitive information which may come into the possession of
such person duting tenure with the Select Committee on Ethics or its staff.
Such information, docurments, or material may be released to an official of
the executive branch properly cleared for access with a need-to-know, for
any purpose or in connection with any proceeding, judicial or otherwise, as
authorized by the Select Committec on Ethics, or in the event of termination
of the Select Committee on Ethics, in such a manner as may be determined

by its successor or by the Senate.
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(2) No member of the Sclect Conunittee on Ethics .mﬁﬂ. or any person
engaged by conmtract or otherwise to perform services for the Select
Committee on Ethics, shall be granted access to classified or Committee
Sensitive information or material in the possession of the Select Committee
on Ethics unless and until such person agrees in writing, as a condition of
employment, to the non-disclosure policy. The agreement shall become
effective when signed by the Chairman and Vice Chairman on behalf of the

Committee.
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mﬂﬂhm 9: BROADCASTING AND NEWS COVERAGE OF COMMITTEE
Q@ PROCEEDINGS

1
S

o
_ ) Whenever any hearing or meeting of the Committec is open to the public, the

ommittee shall permit that hearing or meeting to be covered in whole or in part,
ﬂ« television broadcast, radio broadcast, still photography, or by any other
tnethods of coverage, unless the Committec decides by recorded vote ofnot less
@ﬁ- four members of the Committee that such coverage is not appropriate at a
particular hearing or meeting.

(b) Any witness served with a subpoena by the Committee may request not o be
photographed at any hearing or to give evidence or testimony while the
broadcasting, reproduction, or coverage of that hearing, by radio, television, still
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photography, or other methods is occurring. At the request of any such witness
who does not wish to be subjected to radio, television, still photography, or other
methods of coverage, and subject to the approval of the Committee, all lenses
shall be covered and all microphones used for coverage turned off.,

(c) If coverage is permitted, it shall be in accordance with the following
requirements:

{1} Photographers and reporters using mechanical recording, fiiming, or
broadcasting apparatus shall position their equipment so as not to interfere
with the seating, vision, and hearing of the Committee members and staff, or
with the crderly process of the meeting or hearing.

(2) If the television or radio coverage of the hearing or meeting is to be
presented to the public as live coverage, the coverage shall be conducted and
presented without commercial sponsership.

(3) Personnel providing coverage by the television and radic media shall be
currently accredited to the Radio and Television Correspondents® Galleries.

(4) Personnel providing coverage by still photography shall be currently
accredited to the Press Photographers’ Gallery Committee of Press
Photographers.

(5) Personnel providing coverage by the television and radio media and by
still photography shall conduct themselves and the coverage activities in an
orderly and unobtrusive manner.

RULE 10: PROCEDURES FOR ADVISORY OPINIONS
(a} WHEN ADVISORY OFINIONS ARE RENDERED:

(1) The Committee shall render an advisory opinion, in writing within a
reasonable time, in response to a written request by a Member or officer of
the Senate or a candidate for nomination for election, or election to the
Senate, concerning the application of any law, the Senate Code of Official
Conduct, or any rule or regulation of the Senate within the Committee’s
jurisdiction, to & specific factual situation pertinent to the conduct or
proposed conduct of the person seeking the advisory opinion.

{2) The Committec may issue an advisory opinion in writing within a
reasonable time in response to a written request by any employee of the
Senate concerning the application of any law, the Senate Code of Official
Conduct, or any rule or regulation of the Senate within the Committee’s
jurisdiction, to a specific factusl situation pertinent to the conduct or
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proposed conduct of the person secking the advisory opinion,

b) FORM OF REQUEST: A request for an advisory opinion shall be directed in
mriting to the Chairman of the Committee and shall include a complete and
o@wﬁn statement of the specific factual situation with respect to which the
equest is made as well as the specific question or questions which the requestor
i%om the Committee to address.

5
c)@PPORTUNITY FOR COMMENT:
(@]

Dnmc The Committee will provide an opportunity for any interested party to
comment on a request for an advisory opinion—

m (A) which requires an interpretation on a significant question of first
N impression that will affect more than a few individuals; or

©

W (B) when the Committee determines that comments from interested
O  parties would be of assistance.

-

Q

—(2) Notice of any such request for an advisory opinion shall be published in

LUthe Congressional Record, with appropriate deletions to insure
confidentiality, and interested parties will be asked to submit their comments

<tin writing to the Committee within ten days.

o

thﬁv All relevant comments received on a timely basis will be considered.
c

)
Emﬁmmdsrzom OF AN ADVISORY OPINION:

mﬁ: The Committee staff shall prepare a proposed advisory opinion in draft
Dmona which will first be reviewed and approved by the Chairman and Vice

Chairman, acting jointly, and will be presented to the Committee for final
%mnmon. If {A) the Chairman and Vice Chairman cannot agree, ar (B) either
the Chairman or Vice Chairman requests that it be taken directly to the
m.uoaaﬁnn. then the proposed advisory opinion shall be referred to the

&5Committee for its decision.

% (2) An advisory opinion shall be issued only by the affirmative recorded vote

—ofa majority of the members voting.

()

@ (3) Each advisory opinion issued by the Commuttee shall be promptly

O transmitted for publication in the Congressional Record afier appropriate
deletions are made to insure confidentiality. The Committee may at any time
revise, withdraw, or elaboratc on any advisory opinion.

(¢) RELIANCE ON ADVISORY OPINIONS:
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(1) Any advisory opinion issued by the Committee under Senate Resolution
338, 88™ Congress, as amended, and the rules may be relied upon by—

(A) Any person involved in the specific transaction or activity with
respect to which such advisory opinion is rendered if the request for such
advisory opinion included a complete and accurate statement of the
specific factual situation; and

(B) any person involved in any specific transaction or activity which is
indistinguishable in all its material aspects from the transaction or
activity with respect to which such advisory opinion is rendered.

(2) Any person who relies upon any provision or finding of an advisory
opinion in accordance with the provisions of Senate Resolution 338, 83th
Congress, as amended, and of the rules, and who acts in goed faith in
accordance with the provisions and findings of such advisory opinion shall
not, as a result of any such act, be subject to any sancticn by the Senate.

RULE !1: PROCEDURES FOR INTERPRETATIVE RULINGS

(a) BASIS FOR INTERPRETATIVE RULINGS: Senate Resolution 338, 88th
Congress, as amended, authorizes the Committee (o issue interpretative rulings
explaining and clarifying the application of any law, the Code of Official
Conduct, or any rule or regulation of the Senate within its jurisdiction. The
Committee also may issue such rulings clarifying or explaining any rule or
regulation

of the Select Committee on Ethics.

(b) REQUEST FOR RULING: A request for such a ruling must be directed in
writing to the Chairman or Vice Chairman of the Conmittee.

(c) ADOPTION OF RULING:

(1) The Chairman and Vice Chairman, acting joinotly, shall issue a written
interpretative ruling in response to any such request, unless—

(A) they cannot agree,

(B) it requires an interpretation of a significant question of first
impression, or

{C) either requests that it be taken to the Committee, in which event the
tequest shall be directed to the Committee for a ruling.

(2) A ruling on any request taken to the Committee under subparagraph {1}
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shall be adopted by a majority of the members voting and the ruling shall
then be issued by the Chairman and Vice Chairman.

1) PUBLICATION OF RULINGS: The Commitiee will publish in the
: sgional Record, after making appropriate deletions to ensure
onfidentiality, any interpretative rulings issued under this Rule which the
‘oitmittee determines may be of assistance or guidance to other Members,
mm‘ana or employees. The Committee may at any time revise, withdraw, or
_m..%_.ﬁn on interpretative rulings.

nunnnmmr;ZOm ON RULINGS: Whenever an individual can demonstrate to the
“ommittee’s satisfaction that his or her conduct was in good faith reliance on an
nignpretative ruling issued in accordance with this Rule, the Committee will not
o@:ﬁn:a sanctions to the Senate as a result of such conduct.
N

HRULINGS BY COMMITTEE STAFF: Tho Committce staftis ot authorized
o igake rulings or give advice, orally or in writing, which binds the Committee
n@y way.

o)
*BLE 12: PROCEDURES FOR COMPLAINTS INVOLVING IMPROPER
LL USE OF THE MAILING FRANK

a)XAUTHORITY TO RECEIVE COMPLAINTS: The Committee is directed by
.a@oa 6(b) of Public Law 93-191 to receive and dispose of complaints that a
sislation of the use of the mailing frank has occwrred or is about to occur by a
5@&2 or officer of the Senate or by a surviving spousc of a Member, All such
:ofnplaints will be processed in accordance with the provisions of these Rules,

ﬂ@? as provided in paragraph (b).
o
HFDISPOSITION OF COMPLAINTS:

9(1) The Committee may dispose of any such complaint San_:iﬁ
OOrestitution of the cost of the mailing, pursuant to the franking statute, if it

mmn% that the franking violation was the result of a mistake.
L

oﬁmﬁu Any complaint disposed of by restitution that is made after the Committee
Ohas formally commenced an adjudicatory review, must be summarized,
LSmn:ﬁ. with the disposition, in a report to the Senate, as appropriate.

o)

%Gu If a complaint is disposed of by restitution, the complainant, if any, shall
Ope notified of the disposition in writing.

{c) ADVISORY OPINIONS AND INTERPRETATIVE RULINGS: Requests for
advisory opinions or interpretative rulings involving franking questions shall be
processed in accordance with Rules 10 and 11.
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RULE 13: PROCEDURES FOR. WAIVERS

(a) AUTHORITY FOR WAIVERS: The Committee is authorized to grant a
waiver under the following provisions of the Standing Rules of the Senate:

(1) Section 101(h) of the Ethics in Government Act of 1978, as amended
(Rule 3XXIV), relating to the filing of financial disclosure reports by
individuals who are expected to perform or who have performed the duties
of their offices or positions for less than one hundred and thirty days in a
calendar year;

(2) Section 102(a)(2)X(D} of the Ethics in Government Act, as amended (Rule
XXXIV), relating to the reporting of gifls;

(3) Paragraph 1 of Rule XXXV relating to acceptance of gifts; or

{4) Paragraph 5 of Rule XLI relating to applicability of any of the provisions
of the Code of Official Conduct to an employee of the Senate hired on & per
diem basis.

(b) REQUESTS FOR WAIVERS: A request for a waiver under paragraph (a)
must be directed to the Chairman or Vice Chairman in writing and must specify
the nature of the waiver being sought and explain in detail the facts alieged to
justify a waiver. In the case of a request submitted by an employee, the views of
his or her supervisor (as determined under paragraph 12 of Rule XXXVII of the
Standing Rules of the Senate) should be included with the waiver request.

(¢) RULING: The Committee shall rule on a waiver request by recorded vote
with a majority of those voting affirming the decision. With respect to an
individual's request for a waiver in connection with the acceptance or reporting
the value of gifis on the occasion of the individual’s marriage, the Chairman and
the Vice Chairman, acting jointly, may rule on the waiver.

(d) AVAILABILITY OF WAIVER DETERMINATIONS: A brief description
of any waiver granted by the Committee, with appropriate deletions to ensure
confidentiality, shall be made available for review upon request in the Committee
office, Waivers granted by the Committee pursuant to the Ethics in Government
Act of 1978, as amended, may only be granted pursuant to a publicly available
request as required by the Act.

RULE 14: DEFINITION OF :O_.u.m.mﬁmﬁ OR EMFLOYEE”

(a) As used in the applicable _.amo_ﬁu..o:m and in these rules and procedures, the
termn “officer or employee of the Senate™ means:
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(1) An clected officer of the Senate who is not 2 Member of the Senate;

(2) An employee of the Senate, any committee or subcommittee of the
Senate, or any Member of the Senate;

(3) The Legislative Counsel of the Senate or any employee of his office;

of 55

w (4) An Officizl Reporter of Debates of the Senate and any person employed
© by the Official Reporters of Debates of the Senate in connection with the

Sperformance of their official duties;

P

(5) A member of the Capitol Police force whose compensation is disbursed
o by the Secretary of the Senate;

0

m (6) An employee of the Vice President, if such employee’s compensation is
w disbursed by the Secretary of the Senate;

(7) An employec of a joint committee of the Congress whose compensation
is disbursed by the Secretary of the Senate;

Filed 05/

(8) An officer or employee of any department or agency of the Federal
Government whose services are being utilized on a full-time and continuing
basis by a Member, officer, employee, or committce of the Senate in
accordance with Rule XLI(3) of the Standing Rules of the Senate; and

(9) Any other individual whose full-time services are utilized for more E»:
ninety days in a calendar year by a Member, officer, employee, or committes
of the Senate in the conduct of official duties in accordance with Rule XLI(4)
of the Standing Rules of the Senate.
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RULE 15: COMMITTEE STAFF

COMMITTEE POLICY:

{1) The staff is to be assembled and retained as a permanent, professional,
nonpartisan staff.

(2) Each member of the staff shall be professional and demonstrably qualified
for the position for which he or she is hired.

Case 1:08-cr-00888

(3) The staff as a whole and each member of the staff shall perform all
official duties in a nonpartisan manner.

(4) No member of the staff shall engage in any partisan political activity
directly affecting any congressional or presidential election.
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(5} No member of the staff or outside counse]l may accept public speaking
engagements or write for publication on any subject that is in any way related
to his or her employment or duties with the Committee without specific
advance permission from the Chainnan and Vice Chairman,

(6} No member of the staff may make public, without Committee approval,
any Committec Sensitive or classified information, documents, or other
material obtained during the course of his or her employment with the
Committee, .

(b) APPOINTMENT OF STAFF:

(1) The appointment of all staff members shall be approved by the Chairman
and Vice Chairman, acting jointly.

(2) The Committee may determine by majority vote that it is necessary to
retain staff members, including a staff recommended by a special counsel, for
the purpose of a particular preliminary inquiry, adjudicatory review, or other
proceeding. Such staff shall be retained onty for the duration of that
particular undertaking.

(3) The Committee is authorized to retain and compensate counsel not
employed by the Senate (or by any department or agency of the Executive
Branch of the Government) whenever the Committee determines that the
retention of outside counsel is necessary or appropriate for any action
regarding any complaint or allegation, preliminary inquiry, adjudicatory
review, or other proceeding, which in the determination of the Committee,
is more appropriately conducted by counsel not employed by the Government
of the United States as a regular employee. The Committee shall retain and
compensate outside counsel to conduct any adjudicatory review undertaken
after a preliminary inquiry, unless the Committee determines that the use of
outside counsel is not appropriate in the particular case.

(c) DISMISSAL OF STAFF: A staff member may not be remaved for partisan,
political reasons, or merely as a consequence of the rotation of the Committes
membership. The Chairman and Vice Chairman, acting jointly, shali approve the
dismissal of any staff member.

{d} STAFF WORKS FOR COMMITTEE AS WHOLE: All staff employed by the
Comumittee or housed in Committee offices shall work for the Committee as a
whole, under the general direction of the Chairman and Vice Chairman, and the
immediate direction of the staff director or outside ¢ounsel.

(e) NOTICE OF SUMMONS TO TESTIFY: Each member of the Committee
staff or outside counsel shall immediately notify the Committee in the event that
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he or she is called upon by a properly constituted anthority to testify or provide
confidential information obtained as a result of and during his or her employment

with the Committee.

% RULE 16: CHANGES IN SUPPLEMENTARY PROCEDURAL RULES

10_9 ADOPTION OF CHANGES IN SUPPLEMENTARY RULES: ._.rw. Rules of
Othe Committee, other than rules established by statute, or by the Standing Rules
Land Standing Orders of the Senate, may be modified, amended, or suspended at
Tany time, pursuant to a recorded vote of not less than four members of the full
D.Oo::ﬁmnnm taken at a meeting called with due notice when prior written notice
92. the proposed change has been provided each member of the Committee.

%Q& PUBLICATION: Any amendments adopted to the Rules of this Committee
Sshall be published in the Congressional Record in accordance with Rule XXVIZ)
Nof the Standing Rules of the Senate.

2

SELECT COMMITTEE ON ETHICS
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PART ID—SURJECT MATTER JURISDICTION
 Following are sources of the subject matter jurisdiction of the Select Committee:

(a) The Senate Code of Official Conduct approved by the Senate in d._n Tof
$. Res. 110, 95th Congress, April I, 1977, as amended, and stated in Rules
34 through 43 of the Standing Rules of the Senate;

(b) Senate Resolution 338, 88th Congress, as amended, which states, among
others, the duties to receive complaints and investigate allegations of
improper conduct which may reflect on the Senate, violations of law,
violations of the Senate Code of Official Conduct and violations of rules and
regulations of the Senate; recommend disciplinary action; and recommend
additional Senate Rules or regulations to insure proper standards of conduct;
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(c) Residual portions of Standing Rules 41, 42, 43 and 44 of the Senate as
they existed on the day priot to the amendments made by Title I of S. Res.

110,

{d) Public Law 93-191 relating to the use of the mail franking privilege by
Senators, officers of the Senate; and surviving spouses of Senators;

Case 1:08-cr-00888

(c) Senate Resolution 400, 94th Congress, Scction 8, relating to :nmﬁ_uoiuoa
disclosure of classified intelligence information in the possession of the
Select Committee on Intelligence;
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(f) Public Law 95--1035, Section 515, relating to the receipt and disposition of
foreign gifts and decorations received by Senate members, officers
employees and their spouses or dependents; ’

{g) Preamble to Senate Resolution 266, 30th Congress, 24 Session, March 22,
1968; and

(h) The Code of Ethics for Government Service, H. Con, Res. 175, 85th
Congress, 2d Session, July 11, 1958 (72 Stat. B12). Except that S. Res. 338,
as amended by Section 202 of 8. Res. 110 (April 2, 1977), and as amended
by Section 3 of S. Res. 222 (1999), provides:

() Notwithstanding any other provision of this section, no adjudicatory
review shall be initiated of any alleged violation of any law, the Senate Code
of Official Conduct, rule, or regulation which was not in effect at the time the
alleged violation occurred, No provisions of the Senate Code of Official
Conduct shall apply to or require disclosure of any act, relationship, or
transaction which occurred prior to the effective date of the applicable
provision of the Code. The Select Committee may initiate an adjudicatory
review of any alleged violation of a rule or law which was in effect prior to
the enactment of the Senate Code of Official Conduct if the alleged violation
occurred while such rule or law was in effect and the violation was not a
matter resclved on the merits by the predecessor Select Committee,

APPENDIX A—OPEN AND CLOSED MEETINGS

Paragraphs 5 (b) to (d) of Rule XXVI of the Standing Rules of the Senate reads
as follows;

(b) Each meeting of a standing, select, or special committee of the Senate, or
any subcommittee thereof, including meetings to conduct hearings, shall be
open to the public, except that 2 meeting or series of meetings by a committee
or a subcommittee thereof on the same subject for a period of no more than
fourteen calendar days may be closed to the public on a motion made and
seconded to go into closed session to discuss only whether the matters
enumerated in classes (1) through (6) would require the meeting to be closed
followed immediately by a record vote in open session by a majority of the
members of the committee or subcommittee when it is determined that the
matters to be discussed or the testimony to be taken at such meeting or
meetings—

.A: will disclose matters necessary to be kept secret in the interests of
national defense or the confidential conduct of the foreign relations of the
United States;
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(2) will relate solely to matters of committee staff personnel or internal
staff management or procedure;

(3) will tend to charge an individual with crime or misconduct, to
disgrace or injure the professional standing of an individual, or otherwise
to expose an individual to public contempt or oblogquy, or will represent
a clearly unwarranted invasion of the privacy of an individual,

(4) will disclose the identity of any informer or law enforcement agent
or will disclose any information relating to the investigation or
prosecution of a criminal offense that is requited to be kept secret in the
interests of effective law enforcement;

Page 52 of 55

(5) will disclose information relating to the trade secrets or financial or
commercial information pertaining specifically to a given person if—

(A) 2._ Act of Congress requires the information to be kept
confidential by Government officers and employees; or

(B) the informaticn has been obtained by the Government on a
confidential basis, other than through an application by such persen
for a specific Government financial or other benefit, and is required
to be kept secret in order to prevent undue injury to the competitive
position of such person; or ,

Filed 05/26/2009

(6) may divulge matters required to be kept confidential under other
provisions of law or Gavernment regulations.

(c) Whenever any hearing conducted by any such committee or
subcommittee is open to the public, that hearing may be broadcast by radio
or television, or both, under such rules as the committee or subcommittee
may adopt.
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(d) Whenever disorder arises during a committee meeting that is open to the
public, or any demonstration of approval or disapproval is indulged in by any
person in attendance at any such meeting, it shall be the duty of the Chair to
enforce order on his own initiative and without any point of order being made
by a Senator. When the Chair finds it necessary to maintain order, he shall
have the power to clear the room, and the committee may act in closed
session for so long as there is doubt of the assurance of order.

Case 1:08-cr-00888

APPENDIX B—“SUPERVISORS” DEFINED

Paragraph 12 of Rule XXXVII of the Standing Rules of the Senate reads as
follows:

Pl
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For purposes of this rute—

(a} a Senator or the Vice President is the supervisor of his administrative,
clerical, or other assistants;

(b) a Senator who is the chairman of a committee is the supervisor of the
professional, clerical, or other assistants to the commitiee except that
minority staff members shall be under the supervision of the ranking minority
Senator on the committee;

(¢) 2 Senator who is a chairman of a subcommittee which has its own staff
and financial authorization is the supervisor of the professional, clerical, or
ather assistants to the subcomrmittes except that minority staff members shalt
be under the supervision of the ranking minority Senator on the
subcormmittee;

{d) the President pro tempore is the supervisor of the Secretary of the Senate,
Sergeant at Arms and Doorkecper, the Chaplain, the Legislative Counsel, and
the employees of the Office of the Legislative Counsel;

(e) the Secretary of the Senate is the supervisor of the employees of his
office;

55«maﬁnmﬁﬁ?ﬁ.ﬁn:ncooﬂwanvolm&omzvﬁ.ﬁ_mcnomﬁmaEEou&am
of his office; :

(g) the Majority and Minority Leaders and the Majority and Minority Whips
are the supervisors of the research, clerical, and other assistants assigned to
their respective offices;

(hy the Majority Leader is the supervisor of the Secretary for the Majority and

Eamnoﬁgmo_.nunZ&.onQwmﬁnmavogmonomﬁnﬂ%_owanmOmEmom.Houw
and :

(i} the Minority Leader is the supervisor of the Secretary for the Minority and
the Secretary for the Minority is the supervisor of the employees of his office.
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REVISIONS
Rules of Procedure
Select Committee on Ethics
wn_.s d Amsndment
LrgvISe
Tecember | Alows for a reduced quonun to take lestimony except duting an adjficatory hearing.

Adopted, under Admissibility of Evidence, paragraph (C), Rule 412 of the Fedaral Rules of
Evidenca.

g

Comrecied the follewing grammatica envors in the publication: page 2 section (d){1} change
paragraph 11 o parageaph 12: page 14 sactian (k)(B) change paragraph 11 to paragtaph
12; page 15 section (5) change 1o "Whenever a member of the Committee is ineligible . ,

e T708-Ccr-00888  Document 104 Filed 05/26/2009%] P de%%ﬁ
¢ 5

Amends Rute 9(c) Procedures for Handling Commitiee Sensitive and Classified
Documents: .

{1) Strike "Commitiee Sensitive an classified documents and materials shall be
sagregated in secure fiing safes.” knsert “Commitive Sensitive documents and
materials shall ba stored in the Commitiea’s offices, with appropriate
safeguards for maintaining the security of such documents. o materlals..
Classified documeants and materials shak be further segregated In the
Coinmittes’s offices In secure filing safes.”

{2} Strika "If necessary, requasted materials may be taken by 2 member of the Committee -
staft to the office of a member of the Gommittee for his or her-examination, but the
Committee staff member shall remain with the Committes Sensitiva or classified
documents of matarials at all imes except as spedifically authorized by the
Chairman of Vice Chairman.” Insert “if necessary, requested materfals may be
hand dellvered by 2 mamber of the Committes staff to the membar of the.
Committes, or lo a staft parson(s} specifically designatad by the member, for
the memiber's or designated staffer's examination. A member of the Committes
who has possession of Commities Sensitive documents or matarials shall take
appropriate safeguards for maintalning the security of such documants o
materisls-in the passession of the member or his or her designated statfor.

{3) Committes Sensitive documents thal are provided to 2 Member of the Senale In
connectiof with a compiaint that has been filed against the Membar shall be
hand deliveted to the Member ar to the Member's Chief of Staff or
Adwinistrative Assistant. Committoe Sensitive documents that are provided to
a Membar of the Senate wha ls the subject of a praliminary inquiry, an Initial
reviow, or an investigaticn, shall be hand delivered t¢ the Mamber or {0 his or
her spacifically designated reprasentativa, -

(4) [Renumbered] :

{5) Renumbered]

Amends Commities Rule 14 by adding tha following santence lo patagraph (c}. “The
Committes shall rule on a walver request by recordad vote, with a majority of
these voting affirming tha decision. With respect to an Individual's request for
awaiver In connection with the acceptanca or reporting the vatue of gifts on
the occasion of tha Individual's marriage, the Chairman and the Yice
Chalrnan, acting jointly, may rule on the walver.”

B
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INDEX

adjudicatory review
definition, 4
procedures, 27
progress reports o Committee, 28
right of appeal, 30
right to hearing, 28
scope of, 27
advisory opinion
authorization to issue, 7
form of request, 42
franked mail, 45
issuance of, 43
opportunity for comunent, 42
procedures for issuance, 43
reliance on, 43
allegations of improper conduct
authority to mvestigate, 3
general, 24
amendments, changes to
supplementary rules, 48
blind trusts
approval of during recess, 24
broadcast and news coverage of proceedings, 41
classified materials
procedures for handling, 38
Committee sensitive materials, procedures for handling, 38
complaints
defiition, 4, 25
disposition of those involving franked mail privilege, 45
filing of, 25
form and content, 23
general complaint procedures, 25
procedures for filing, 24
processing of, 25
secrecy of, 38
confidentiality breach
of final report to Commiitice re; a preliminary inquiry, 25
of final report to Comunittee re: an adjudicatory review, 27
of information in published advisory opinions, 43
of information in waiver requests made public, 46
Congressional Record
advisory opinion, 9, 42
appeal, 6
disposition of complaints re: mailing frank, 45
kearing announcements in, 31 .
published notice of action re: adjudicatory review, 30
rules published in, 19, 48
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consultants, 7
counsel
authority to employ, 7
outside, 7, 38, 47
right to, 33
depositions, 35
disciplinary action
authority to recommend Senate, 3
disclosure
non-disclosure policy and agreement, 40
unauthorized re: national cesurity information, 12
disqualification of Committee member, 2, 22
of staff member, 23
education
authority, 4
mandate, 37
employee
definitions, 10, 46
for purpose of Foreign Gifts and Decoration Act, 13
Select Committee on Ethics, 47
Federal Rutes of Bvidence, reliance upen during "Hearing", 33
final report
after adjudicatory review, 28
afier preliminary inquiry, 26
foreign gifts and decarations, 13, 49
frank, complaints involving, 44
franked mail, 10
Advisory Opinion and Interpretative Rulings, 43
procedures for complaints, 44
hearing
adjudicatory procedures, 30
announcements in Record, 31
examiners, 6
non-public hearing, 30
notice of, 31
procedures for, 30 :
right to during adjudicatory review, 28
right to during all other times, 30
supplementary procedures, 34
witnesses, 31
Interpretative Rulings
authority, 8
basis for, 43
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

In re: Motion to Disclose Intercepted
Communications to the United States Senate
Select Committee on Ethics.

No. 06 GJ 1160

N N N N

In re: Motion to Disclose

Intercepted Communications
No. 08 CR 888
UNITED STATES OF AMERICA

V.

N N N N N N N N

ROD BLAGOJEVICH, et al.

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

The United States of America (the "government™) on May 21, 2009, filed under seal a
Motion to Disclose Intercepted Communications to the United States Senate Select Committee
on Ethics (the "Senate Ethics Committee™). With the consent of counsel for the government and
respondents United States Senator Roland Burris and Robert Blagojevich, | lifted the seal on the
motion and the proceedings to which the motion relates.

The motion, which was heard today, comes before me as the Chief Judge of the United
States District Court for the Northern District of Illinois, pursuant to my authority to hear "[a]ll
requests for authorization for interceptions of wire and oral communications or other
investigatory matters arising under Chapter 119 of Title 18 of the U.S. Code.” N.D. lll. L. Cr. R.
50.2(2). In its motion, the government requests authorization to disclose to the members of the
Senate Ethics Committee a copy of a recorded telephone conversation between Roland Burris

and Robert Blagojevich that agents of the Federal Bureau of Investigation electronically



Case 1:08-cr-00888 Document 107  Filed 05/26/2009 Page 2 of 7

intercepted on November 13, 2008, during the investigation into allegations of corruption against
then-l1llinois Governor Rod R. Blagojevich. For the reasons set forth in this Memorandum
Opinion and Order, | grant the government's motion.
Background

For a period of time before federal criminal charges were filed against former Illinois
Governor Rod R. Blagojevich and others, the government, as part of its investigation into Rod
Blagojevich's activities, sought and received court authorization to use wire and electronic
surveillance to intercept communications over a land-line telephone number assigned to the
office of Rod Blagojevich's campaign committee, Friends of Blagojevich (FOB). Rod
Blagojevich's brother, Robert Blagojevich, was the chairman of FOB. On November 13, 2008,
during the authorized period of interception, Federal Bureau of Investigation agents monitored
and recorded a conversation on the FOB land-line between Robert Blagojevich and Roland
Burris related to the United States Senate seat vacated by President Obama. On December 30,
2008, then-Governor Rod Blagojevich appointed Burris to fill President Obama's vacant Senate
seat. A federal grand jury subsequently returned a superseding indictment against Rod
Blagojevich, Robert Blagojevich, and others. The indictment charged former Governor
Blagojevich with, among other things, scheming to defraud the people of Illinois of their right to
his honest services by attempting to obtain personal benefit in exchange for the appointment to
the vacant Senate seat.

The Senate Ethics Committee has now opened a preliminary inquiry into the
""circumstances surrounding the appointment and seating of Senator Roland W. Burris.” (5/21/09

Mot. to Disclose Intercepted Communication to U.S. Senate Select Comm. on Ethics, Ex. 2.)
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The Committee is authorized, by its authorizing resolution, to investigate allegations of improper
conduct by members, officers, and employees of the United States Senate. S. Res. 338, 88th
Congress (1964). In furtherance of their duties, the Senate Ethics Committee, by letter dated
March 19, 2009, requested that the Department of Justice disclose, among other things, all
"Intercepted . . . communications in which Senator Roland Burris is a participant or is discussed
or mentioned by name and which are related to fundraising for then-Governor Blagojevich or to
the appointment of a replacement to fill the United States Senate seat vacated by then-Senator or
then-President elect Barack Obama.™ (5/12/09 Mot. to Disclose Intercepted Communication to
U.S. Senate Select Comm. on Ethics, Ex. 2.)

In response to the Senate Ethics Committee's request, the government has applied to me
under 18 U.S.C. 8§ 2517 for authorization to disclose to the members of the Senate Ethics
Committee the recording of the communication between Roland Burris and Robert Blagojevich
intercepted on November 13, 2008. The government provided notice of its motion to the
interceptees, and the interceptees represented to me in open court that they have no objection to
disclosure of the recording to the Senate Ethics Committee. (Hr'g Tr., May 26, 2009.)

The government, which expressly takes no position on whether the Senate Ethics
Committee should take further action or whether the intercepted call supports or rebuts an
allegation of improper conduct, presents in its motion only questions of law: whether the Senate
Ethics Committee is qualified to receive disclosure of, and thereafter to use, the copy of the
recording between Burris and Robert Blagojevich under 18 U.S.C. § 2517(1), (2), and (3). For

the reasons set forth below, the court finds that the members of the Senate Ethics Committee are
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investigative officers to whom the government may disclose a copy of the recording of the
electronically intercepted communication.
Analysis

Section 2517(1) of Title 18 provides that:

Any investigative or law enforcement officer who, by any means authorized by

this chapter, has obtained knowledge of the contents of any wire, oral, or

electronic communication, or evidence derived therefrom, may disclose such

contents to another investigative or law enforcement officer to the extent that such

disclosure is appropriate to the proper performance of the official duties of the

officer making or receiving the disclosure.
18 U.S.C. § 2517(1). Section 2510(7) defines "investigative or law enforcement officer" as "any
officer of the United States or of a State or political subdivision thereof, who is empowered by
law to conduct investigations of or to make arrests for offenses enumerated in this chapter, and
any attorney authorized by law to prosecute or participate in the prosecution of such offenses."
18 U.S.C. 8 2510(7). And, according to at least one federal appellate court, disclosure under
section 2517(1) does not require prior judicial approval so long as the mandates of Title 18,
Chapter 119 have been met. In re Grand Jury Proceedings, 841 F.2d 1048, 1052 (11th Cir.
1988).

Although the federal courts have not had occasion to consider whether members of the
Senate Ethics Committee are investigative officers under section 2510(7), I have recently
addressed a question similar to the one raised by the government's motion. In In re Motion to
Disclose Intercepted Communications, 594 F. Supp. 2d 993, 998 (N.D. Ill. 2009), I concluded
that members of the Illinois House of Representatives Special Investigative Committee, which

was created by law to investigate alleged misconduct by then-Governor Rod R. Blagojevich,

were "investigative officers” under section 2510(7) and thus qualified to receive intercepted

4
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communications under section 2517(1) and (2). In reaching my conclusion, I applied the
two-step analysis set forth by the Sixth Circuit in In re Electronic Surveillance, 49 F.3d 1188,
1190-1191 (6th Cir. 1995), and determined that the Special Investigative Committee members
were entitled to receive and use the intercepted communications because (1) the Committee was
empowered by law to conduct investigations, and (2) the Committee was empowered by law to
conduct investigations of offenses enumerated in Chapter 119. In re Motion to Disclose
Intercepted Communications, 594 F. Supp. 2d at 997-98.

Similarly, in In re Grand Jury Proceedings, 841 F.2d 1048 (11th Cir. 1988), the United
States Court of Appeals for the Eleventh Circuit concluded that the United States House
Judiciary Committee was qualified to receive disclosure of communications intercepted by
federal wiretap in connection with its investigation into allegations of judicial misconduct
against a federal judge. In reaching its conclusion, the Eleventh Circuit summarily explained
that "under these circumstances . . . the Committee falls within the definition of 'investigative
officer' contained within 18 U.S.C. § 2517(1)." Id. at 1054.

In this case, the members of the Senate Ethics Committee meet the definition of
"investigative or law enforcement officer[s]" in 18 U.S.C. § 2510(7). Article I of the United
States Constitution provides that: "Each House may determine the Rules of its Proceedings,
punish its Members for disorderly Behaviour, and, with the Concurrence of two thirds, expel a
Member." U.S. Const., art. I, § 5, cl. 2. Concomitant to those duties, each House must have the
authority to investigate allegations of misconduct. In addition, Senate Resolution 338
established the Select Committee on Ethics and explicitly authorizes the Committee to

"investigate allegations of improper conduct which may reflect upon the Senate" as well as
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"violations of law." S. Res. 338, 8 2(a)(1). Thus, given the role of the Senate Ethics Committee
as defined by Senate Resolution 338 and implied by the United States Constitution, the members
of the Senate Ethics Committee are empowered by law to conduct investigations.

The members of the Senate Ethics Committee are also empowered to conduct
investigations of offenses enumerated in 18 U.S.C. § 2516, which sets forth a comprehensive list
of offenses for which the government may seek authorization for electronic surveillance. In this
case, the members of the Senate Ethics Committee are authorized to "investigate allegations of
improper conduct which may reflect upon the Senate” as well as "violations of law." S. Res.
338, 8 2(a)(1). The investigative authority granted to the members of the Senate Ethics
Committee by Senate Resolution 338 therefore is broad enough to encompass those violations of
the federal criminal code listed in section 2516.

Moreover, the function of the Senate Ethics Committee is similar to the function of the
United States House of Representatives Judiciary Committee in In re Grand Jury Proceedings,
841 F.2d 1048 (11th Cir. 1988). Like the House Judiciary Committee, which was authorized to
investigate allegations of misconduct against a federal judge, the Senate Ethics Committee is
authorized to investigate allegations of misconduct against United States Senators.

Accordingly, because the members of the Senate Ethics Committee are authorized by law
to conduct investigations into misconduct that may reflect upon the Senate, including allegations
of misconduct by a United States Senator that may violate the criminal laws of the United States,
the members of the Senate Ethics Committee are investigative officers as defined by section
2510(7) and thus are qualified to receive disclosures under section 2517(1) for use in the

performance of their official duties.
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Conclusion

For the reasons stated above, the requested disclosure of the recording that is the subject
of the government’s Motion to Disclose Intercepted Communication to the United States Senate
Select Committee on Ethics is granted. A copy of the recording and transcript may be disclosed
by the government to the members of the Senate Ethics Committee as requested, to be used
during the Committee's investigation into the circumstances surrounding the appointment and
seating of Senator Roland Burris and, if deemed appropriate by the Senate Ethics Committee,
placed into the Senate Ethics Committee's record.

Entered:

%«? JTATI

James F. Holderman
Chief Judge

Dated: May 26, 2009



